ABSTRACT
With the tremendous growth in international trade and investments, international commercial arbitration has become a frequently used mechanism to settle investment/trade/contractual disputes. Most people are of the opinion that resolution of dispute by litigation in court is time consuming and money consuming whereas arbitration may speed the resolution and lower the expenses of disputes. However to ensure the integrity of the arbitral process and protect the public interest, the courts must support and supervise that process. On the other hand, to prevent the confidence of users of the arbitral system from being damaged, the level of judicial control should not be too high. The debate in international commercial arbitration is what scale of judicial intervention should be allowed. While it is argued that arbitration must be free from courts, in order to be effective, it is also accepted that arbitration needs the support of national courts to be effective. Flowing from this contention laws and rules has been formulated to balance the competing interests.
In this paper, the author discusses the key features of international commercial arbitration, theories behind judicial intervention in international commercial arbitration and the role of domestic courts on the major concepts of international commercial arbitration such as; arbitration agreement, the concept of arbitrality, seperability, competence-competence, assistance in taking evidence and, recognition and enforcement of arbitral awards by court without which the arbitral process cannot hold. The author concludes that the increasing growth in international trade and investments require the presence of active international commercial arbitration to settle disputes but since arbitration is private in nature, parties need courts to enforce the arbitration agreement and enforce arbitral awards. That there is need to sensitize domestic courts to support the arbitral process, without which arbitration will remain ineffective, particularly in developing economies.
Introduction
With the tremendous growth in international trade and investments, international commercial arbitration has become a frequently used mechanism to settle investment/trade/contractual dispute. Most people are of the opinion that resolution of dispute by litigation in court is time consuming and money consuming whereas arbitration may speed the resolution and lower the expenses of disputes because it often avoids the delay associated with Court Litigation. However to ensure the integrity of the arbitral process and protect the public interest, the courts must support and supervise that process. On the other hand, to prevent the confidence of users of the arbitral system from being damaged, the level of judicial control should not be too high.
Definition of arbitration
International commercial arbitration is a means by which disputes arising out of international trade and commerce are resolved pursuant to the parties' voluntary agreement, through a process other than a court of competent jurisdiction. The object of arbitration is to obtain a fair resolution of disputes by an impartial tribunal without unnecessary delay or expense; and the parties should be free to agree on how their disputes are resolved, subject only to such safeguards as are necessary in the public interest.
2 It is a consensual means of dispute resolution by nongovernmental decision makers and produces a definitive and binding award which is capable of enforcement through national courts.
3
It may also be defined as "the process by which a dispute or difference between two or more parties as to their mutual legal rights and liabilities is referred to and determined judicially and with binding effect by the application of law by one or more persons (the arbitral tribunal)
2 Section 1 (a) and (b), Arbitration Act 1991 (England). (i) the place of arbitration if determined in, or pursuant to, the arbitration agreement; (ii) any place where a substantial part of the obligations of the commercial relationship is to be performed or the place with which the subject-matter of the dispute is most closely connected;
Or (c) the parties have expressly agreed that the subject matter of the arbitration agreement relates to more than one country.
Types of Arbitration
International commercial arbitration can either be Ad hoc or institutional. 6 Parties are entitled to choose the form of arbitration, which they deem appropriate in the facts and circumstances of their dispute. This necessarily involves the consideration & evaluation of the various features of both forms of arbitration and this can be a daunting task, as both forms have their own merits and demerits.
Ad hoc Arbitration
These arbitrations are conducted by parties without the assistance or supervision of an arbitral institution. The parties are required to determine all aspects of the arbitration like the number of arbitrators, manner of their appointment, and procedure for conducting the arbitration, among 
Institutional Arbitration
An institutional arbitration is one in which a specialized institution with a permanent character intervenes and assumes the functions of aiding and administering the arbitral process, as provided by the rules of that institution. It is pertinent to note that these institutions do not arbitrate the dispute, it is the arbitrators who arbitrate, and so the term arbitration institution is inappropriate and only the rules of the institution apply. Some of these institutions include; the The institutional rules set out the basic procedural framework for the arbitration process.
Generally, the rules also authorize the arbitral institution to act as an "appointing authority" in the event the parties cannot agree; set a timetable for the proceedings; help resolve challenges to arbitrators; designates the place of arbitration; help set or influence the fees that can be charged by arbitrators; and in some situations review the arbitral award to reduce the risk of unenforceability.
11 These institutions do not arbitrate the dispute, but merely facilitate and provide support and guidance to the arbitrators selected by the parties.
Basic features of International commercial Arbitration
International commercial arbitration is held in place by four basic features as follows:-
The Agreement to Arbitrate
International commercial arbitration is founded on the consent of the parties to the dispute. There are two classical forms of arbitration agreements; namely the arbitration clause which refers future disputes to an arbitration. The other is the submission agreement which is usually formulated after a dispute has arisen and the parties agree to arbitrate. 
The Choice of Arbitrators
The parties have the choice in appointing their own arbitrators, who may be experts in international arbitration and or persons with requisite trade or industrial experience in the subject matter of dispute. 13 By this, trade usages and conventions are brought to bear on the final awards delivered by such arbitral tribunals.
The Decision of the Arbitral Tribunal
It takes the form of an award which is final and binding.
14 As compared to judgment of a court, arbitral awards are not subject to formal appeals, though such decisions could be challenged on stated grounds, for example that the tribunal was not established in accordance to the agreement of the parties.
The Enforcement of the Award
Arbitral awards are enforceable like court judgments. Where a losing party defaults in satisfying an award, the victorious party can enforce it in the court of the country, where the losing party has its assets located. The uniqueness about arbitral awards is that it can be enforced internationally under the New York Convention, unlike a judgment of a court. This makes international commercial arbitration attractive to the international business community. is argued that arbitration must be free from courts, in order to be effective, it is also accepted that arbitration needs the support of national courts to be effective. 17 Flowing from this contention laws and rules has been formulated to balance the competing interests.
Theories behind judicial intervention
The extent, to which court should supervise the arbitral process, if at all, must depend on the essential nature of arbitration. Bernard 18 propounded three theories on that issue in 1937. Under the first theory, the arbitration agreement and the arbitral award are separate, and the latter should be regarded as akin to a court judgment. Under the second theory the award derives from the agreement, so that they are inseparable. Thus the arbitral award is essentially a contract rather than a court judgment. The third theory is a compromise between the first two, and claims that an arbitral award can be regarded as akin to a court judgment only where a court order is needed for its enforcement. 19 These three theories are now respectively known as the "Jurisdictional Theory", the "Contractual Theory" and the "Mixed or Hyrid Theory" 20 . In the 1960s, a fourth theory developed, known as the "Autonomous Theory". All are discussed below. 
Jurisdictional Theory:
This theory suggests that arbitration operates within a framework of law, and a state has the power to control and regulate all the arbitrations happening in its jurisdiction. While the theory concedes that arbitration is based on the agreement of the parties, it insists that matters such as the validity of the arbitration agreement and award, the powers of arbitrators, and the enforceability of awards, all depend on the law of the place of arbitration and the law of the place of enforcement of the arbitral award. An arbitration agreement will be valid and an arbitral award will be enforceable only if both laws, the law of the place of arbitration and the law of the place of enforcement, recognize that the parties have the right to refer the dispute to arbitration, that the arbitrators have jurisdiction over the case concerned, and that the arbitral award is enforceable.
21
The law permits the parties to have recourse to arbitration because it wants the arbitration to perform a court-like function. The only difference between arbitrators and judges is that arbitrators are appointed by the parties and judges by the state. Since the powers and functions of arbitrators and judges are extremely similar, the arbitral award should be regarded as a sort of judgment, and should have the same effect. 22 The theory limits the autonomy of arbitrators and emphasizes the power of the state law, requiring the arbitral award to be consistent with the law of the place of enforcement.
Contractual Theory:
21 Each party has an obligation to enforce the award; otherwise the other party can apply to the court for enforcement. 26 This theory sees domestic law as creating a framework for the arbitration. Thus the court will not enforce an arbitration agreement, if, under the law of the forum, the court has exclusive jurisdiction over the subject matter of the dispute. Nor will it enforce an arbitral award which is in conflict with public policy.
Fixed or Hybrid Theory
This theory asserts that arbitration has both a jurisdictional and a contractual character. legal system, and there must always be laws which determine the validity of arbitration agreements and the enforceability of arbitral awards. He also considered that arbitration derived from private contracts, and that the appointment of arbitrators and the rules governing the arbitral process should mainly stem from the agreement of the parties. As a result, he believed the jurisdictional and contractual character of arbitration correlative and indivisible. 28 Supporters of this theory insist that although the jurisdictional and contractual theories are diametrically opposed, they can work in a concerted way to explain the essence of arbitration. Thus the arbitration agreement is a contract, and its validity should be determined in accordance with contractual principles. If according to the law of the forum, the court has exclusive jurisdiction over the subject matter of the dispute, or if the arbitrators conduct the proceedings in defiance of basic principles of equity, or if the award conflicts with the public policy of the forum, the court in which the enforcement is sought will refuse to recognize or enforce the arbitral award. 
Autonomous Theory
This theory is advanced by Devichi 30 . It maintains that arbitration is not jurisdictional or contractual, or even mixed, but a completely independent system 31 . In order to determine the essence of arbitration, she considers it is necessary to examine the function and aim of arbitration. This theory views arbitration from a completely different angle from the other three theories. They concentrate on the aspects of arbitration which accord with domestic law and international law, and how the right of the parties to refer the disputes to arbitration and to determine the arbitral process is limited by the law. By contrast, the autonomous theory concentrates on the issues of the arbitration itself, such as the aim of arbitration, the arbitral proceedings, the function of arbitration and the reason why it can have such functions. Devichi suggests that neither the jurisdictional theory nor the contractual theory can correctly reflect the essence of arbitration, while the fact that they are in fundamental conflict precludes them being combined. She also argues that the three traditional theories all impose limits upon arbitration which would restrict certain advantages which might otherwise lead businessmen to prefer arbitration to litigation, and which would prevent arbitration from developing. The supporters of this theory argue that arbitration was first created and then developed by businessmen, regardless of the law. The law simply affirms arbitration.
The autonomy of the parties to determine both substantive and procedural law is based on neither the contractual nor the jurisdictional character of arbitration, but on the necessity of commercial custom. Similarly, the reason why arbitration agreements and awards are enforceable is not because they are contracts, or because the state in which enforcement occurs gives concessions but because businessmen across the world would not be able to conduct international commercial relations successfully if arbitral awards were not enforceable.
While parties create their own dispute resolution mechanisms as an alternation to court settlement, they sometimes ask a court to provide pre and post-arbitration enforcement 32 , just as a contract is enforced. Thus, the essential nature of arbitration is contractual, although it could be said that arbitration has a judicial function.
Judicial intervention in arbitration should refrain from interfering with the exercise of the powers entrusted to arbitrators by the parties and rather be confined to assisting the arbitral process when the need arises. Judicial involvement in arbitration is justified on the basis that the powers of arbitrators derive from the agreement between the parties, rather than being conferred by the law or state, so that the courts may often have to employ their inherent powers to fill the inevitable gaps.
There are several arguments against the arbitral process being completely independent of national court systems. First, the judiciary is essential in guaranteeing the integrity of the arbitration process. 33 Secondly, the authority of arbitrators is conferred by agreement and extends no further, so that there must be safeguards against arbitrators exceeding the authority. Thirdly, parties may want insurance against erratic and unpredictable results. Fourthly, states may want to review arbitral decisions to protect weak parties, third parties, or their national interests. In relation to disputes which the parties have agreed to refer to arbitration the court serves two functions. On the one hand, the court provides assistance and support and, on the other, it supervises and controls.
Role of domestic courts in International commercial arbitration
The involvement of courts in modern commercial arbitration generally begins even before the arbitral tribunal is established, when the courts are used to protect evidence, to avoid damage. The courts then enforce arbitration agreements for the arbitral process to start; during the pendency of the arbitration itself, it issues interim orders and at the end of the arbitration, it either recognizes and enforces, or set aside arbitral awards.
Rather than discuss the role of domestic courts at each stage, I shall discuss the role of domestic courts in international commercial arbitration generally, on the major concepts of international commercial arbitration without which the arbitral process cannot hold.
The Arbitration Agreement.
Arbitration is based on a valid agreement to arbitrate. Both the UNCITRAL Model Law and The New York Convention require that arbitration agreement be in writing and signed by the parties. 35 This calls for two things from the courts. First, it must determine whether an arbitration agreement is valid and then whether to enforce it. The UNCITRAL Model Law is to the effect that a court before which an action is brought in a matter which is the subject of an arbitration agreement shall, if a party so requests refer the parties to arbitration unless it finds that the agreement is null and void, inoperative or incapable of being performed. 36 This is also provided for in the Uganda arbitration and Conciliation Act. 58 It therefore upheld compulsory arbitration of securities fraud claims arising under section 10 of the 1934 Act. In following arbitration, court noted: "An agreement to arbitrate before a specified tribunal is, in effect a specialized kind of forum selection clause that posits not only the situs of suit but also the procedure to be used in resolving the dispute. The invalidation of such an agreement in the case before us would…..reflect a "parochial concept that all disputes must be resolved under our laws and in our courts……..We cannot have trade and commerce in world markets and international waters exclusively on our terms, governed by our laws and resolved in our courts".
59
This is a positive role played by domestic courts that will strengthen award enforcement, since public policy differs from each state, as such, an award once obtained can be potentially enforced, at least in a state. are "separable" from the contracts in which they are embedded, and that where no claim is made that fraud was directed to the arbitration clause itself, a broad arbitration clause will be held to encompass arbitration of the claim that the contract itself was induced by fraud.
58 473 US 614 (1985) . The seperability doctrine is a legal fiction that, in addition to the container contract, the parties also formed a second contract consisting of just the arbitration clause.
In the English case of Heyman v. Darwins Ltd, 62 the court held that the arbitration clause will survive to decide the mode of settling the dispute, even when the contract fails. In the Gosset case, 63 the French Cour de Cassation held that the concept of separability in law remains unaffected by invalid contracts. 64 In the SNE v. Joc Oil case 65 , the Bermuda Court of Appeal held that even though the main contract was void, due to SNE's inadequate signature, the arbitration agreement survived and it was proper for the arbitral tribunal to assume jurisdiction. 66 In treating arbitration agreement as separate from the framework contract, courts ensure that parties do not deliberately move away from their agreement on the pretext that the framework contract is invalid or null and void.
The Concept of Competence-Competence.
The doctrine of competence-competence is largely based on Article 16 of the UNCITRAL Model Law which provides that: 67 "The arbitral tribunal may rule on its own jurisdiction, including any objections with respect to the existence or validity of the arbitration agreement.
For that purpose, an arbitration clause which forms part of a contract shall be treated as an agreement independent of the other terms of the contract. A decision by the arbitral tribunal that the contract is null and void shall not entail ipso jure the invalidity of the arbitration clause". (16) provides that plea that the arbitral tribunal does not have jurisdiction shall be raised not later than the submission of the statement of defence. A party is not precluded from raising such a plea by the fact that he has appointed, or participated in the appointment of, an arbitrator. A plea that the arbitral tribunal is
Flowing from the concept of separability, the tribunals are accorded the legal right to determine their own competence. The UNCITRL and the ICC Rules vest arbitral tribunals with this right which is recognized and enforced by courts. 69 The central idea is that any objection against a tribunal's jurisdiction should be dealt with, at least initially, by the tribunal itself.
The underpinning of the competence-competence principle is that the tribunal's competence to rule over its own competence is the basic power for the tribunal to work properly, even though In the SNE v. Joc Oil case, the arbitral tribunal assumed jurisdiction on the basis of the exceeding the scope of its authority shall be raised as soon as the matter alleged to be beyond the scope of its authority is raised during the arbitral proceedings. By recognizing the powers of the arbitration tribunal to determine their own jurisdiction where the same is contested, domestic courts reduce on their levels of interference thus promoting international commercial arbitration.
Challenges to Arbitrators.
Arbitrators are enjoined to be independent and impartial in the performance of their duties. by plaintiff had been its counsel in at least two other legal proceedings. 74 The court held that even though the public policy generally favoured "full disclosure of any possible interest or bias, the stronger public policy in favour of the international arbitration must prevail to enforce the Ltd. v. Indonesia, and Patua Poer Ltd. v. Indonesia, 15 Domestic courts therefore play a great role in assisting arbitration tribunals with sorting out interlocutory issues that are part and parcel of any dispute settlement institution and more so tribunals handling international commercial arbitration. Without court's intervention in this respect, international commercial arbitration would not hold.
Domestic court assistance in taking evidence
Article 27 The fact that arbitration is binding and final can only be affirmed by the courts. The recognition and enforcement of awards by courts creates res judicata and issue estoppel. 84 If a losing party fails to satisfy the award, the victorious party would invoke the powers of the court to enforce the award just like a court judgment. With the signing of the New York Convention, courts are generally inclined to enforce arbitral awards subject only to procedural errors and issues of public policy, particularly where the contract culminating to the award is founded on criminality.
For example in the case of Soleimany v.Soleimany, 85 the English court refused to enforce an award on grounds of public policy because the contract of the parties was founded on tax evasion under Iranian laws.
A party is allowed to challenge an award on the ground of uncertainty or ambiguity as to its effect, or where a party is allowed to appeal to the court on a question of law arising out of the award. There is universal consensus supporting domestic courts role in recognizing and enforcing arbitral awards, without which arbitration will lack efficacy. The courts also preserve the integrity of the arbitral process, by setting aside awards on stated good grounds, when such awards are challenged on grounds for example, that a party was not given equal opportunity to advance his case.
Conclusion
Arbitration is private in nature, as such parties will need courts to enforce the arbitration agreement and also enforce arbitral awards. The reality therefore is that without courts support, 84 Redfern and Hunter at 516 85 Redfern and Hunter at 542 the arbitral process cannot be effective. This explains why some countries are not attractive to international arbitration, for the simple reason that their courts are not supportive to arbitration.
The increasing growth in international trade and investments requires the presence of active international commercial arbitration to settle disputes which are part and parcel of trade. There is need to sensitize domestic courts to support the arbitral process, without which arbitration will remain ineffective, particularly in developing economies.
